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the civil courts. By military law a soldier may be required to submit to an 
operation designed to increase his fitness for service and not endangering his 
life. See (1917) Manual for Courts-Martial, U. S. Army, 33. 



Bankruptcy — Preferences — Reviving Barred Debt as Preference. — The day 
before a petition in bankruptcy was filed against him, a debtor made a pay- 
ment upon a statute-barred debt, intending to revive it. The debtor was aware 
of his insolvent condition, the creditor was not. The creditor, offering to 
restore the payment, filed his claim on the revived debt. Held, that the claim 
was allowable since its revival could not be considered a preference, the creditor 
being unaware of the insolvency. In re Salmon (1917, C. C. A. 2d) 249 Fed. 300. 

The decision in the instant case overrules the judgment of the lower court 
reported in (1916, S. D. N. Y.) 239 Fed. 413. There the revival was treated 
as an "incumbrance" and held void under section 6?e of the Bankruptcy Act. 
This view, as pointed out in (1917) 27 Yale Law Journal, 126, is highly 
questionable and unsupported by authority. It is submitted that the Circuit 
Court of Appeals took the proper view of the situation when it regarded the 
revival merely as a preference and not as an "incumbrance." 



Constitutional Law — Ex Post Facto Laws — New York Parole Law 
Valid. — The Parole Commission Act of New York (Laws 1915, ch. 579), pro- 
viding for a system of indeterminate sentence and parole for criminals, does not 
become actually effective in a given territory until certain local authorities appoint 
a Parole Commission. The relator in a writ of habeas corpus maintained that 
as applied to him the act was ex post facto. The crime for which he was 
imprisoned was committed after the passage by the legislature of the law in 
question but before it had become fully operative in the part of the state 
concerned by the appointment of a Parole Commission. Held, that the law was 
not ex post facto as applied to the relator. People ex rel. Cerzosie v. The 
Warden of New York County Penitentiary (1918, N. Y.) 119 N. E. 564. 

The decision, which apparently has no exact precedent to support it, seems 
equally sensible and sound. The law in question obviously does not in any 
way produce the kind of unfair result against which the constitutional prohibi- 
tion of ex post facto laws is directed. The decision may profitably be compared 
with Neal v. Hines (1918, Ky.) 203 S. W. 578, holding constitutional, as applied 
to persons already convicted of crime, a statute extending the period during 
which parole could not be granted. There, however, the original parole statute 
expressly provided that the persons described should be eligible to parole "as 
now or may hereafter be prescribed." (The attention of the learned reader 
is called to an editorial note in (1918) 34 L. Quart. Rev. 9, pointing out that 
the expression ex postfacto is in current usage incorrectly written and printed 
as three words, ex post facto. Among the first to commit this error was Lord 
Coke; he was followed by Blackstone, Bentham and Austin. So it is not 
surprising that the error became general.) 



Contracts — Third Party Beneficiary — Suit by Donee-Beneficiary. — A 
husband promised his wife on her death bed that in consideration of her exe- 
cuting a certain will he would himself bequeath a specified sum to a favorite 
niece of the wife. The niece sued the husband's executor for breach of the 
above promise. Held (three judges dissenting), that the niece was entitled to 
maintain an action on the contract. Seaver v. Ransom (1918, N. Y.). Decided 
Oct. 1, 1918. 
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The Court of Appeals here affirms the decision of the Appellate Division 
(1918) 168 1ST. Y. Supp. 454, as to which see note in 27 Yale Law Journal, 563. 
See also Corbin, Contracts for the Benefit of Third Persons (1918) 27 Yale 
Law Journal, 1008, which is cited in the opinion. The development of the 
New York law on this subject is set forth in an excellent opinion of Mr. Justice 
Pound, and the statement of the lower court that "The doctrine of Lawrence 
v. Fox is progressive, not retrograde" is approved. 

Dower — Persons Entitled — Deserting and Adulterous Wife. — A married 
woman deserted her husband in 1871 and never returned to him. For many 
years she lived in adultery with other men. In 1914 the husband died testate. 
The wife claimed dower in his estate. The claim was resisted on the ground 
that under the Statute of Westminster II, 13 Edw. I, ch. 34 (1285), which 
came to be recognized as part of the common law of England, the desertion and 
subsequent adultery of the wife operated to bar her claim for dower. Held, 
that the wife was entitled to dower. Eschweiler, J., dissenting. Davis v. Davis 
(1918, Wis.) 167 N. W. 879. 

The majority of the court took the view that the statutory system of divorce 
in Wisconsin, which makes adultery a ground for divorce, had provided a 
broader remedy than the English law and had therefore superseded it. The 
dissenting judge took the view that the Wisconsin statutes merely gave an 
additional remedy without conflicting with the English law in any way. The 
cases in other jurisdictions are in conflict. Citations are given in the prevailing 
and in the dissenting opinion. From the point of view of policy there seems 
no answer to the dissenting judge's view that "the faithless ought not now to 
be rewarded as though faithful." 

Injunction — Restraining Enforcement of Alleged Invalid Ordinance. — 
The Shredded Wheat Company, a New York corporation, asked in Illinois for 
an injunction to restrain the City of Elgin from enforcing an ordinance which 
required the payment of a license fee by any person distributing hand bills, 
samples, and other- advertising matter. The complainant claimed that in dis- 
tributing its advertising matter it was engaged in interstate commerce and that 
therefore the ordinance was unconstitutional. It alleged that "irreparable injury" 
would result from enforcement of the ordinance, but to substantiate this allega- 
tion stated no other facts than those given above. Held, that the complainant 
was not entitled to equitable relief. Shredded Wheat Co. v. City of Elgin 
(1918, 111.) 120 N. E. 248. 

The decision in the case is an excellent example of the lack of provision in 
our system of law for the rendering of declaratory judgments. See Borchard, 
The Declaratory Judgment, supra, p. 1. Relief in equity is here denied on the 
ground that "there is no reason why the validity of the ordinance may not be 
determined by a court of law in ... a [criminal] prosecution. If it is 
invalid, the prosecution will fail and the complainant will not be injured, and 
if it is valid, there is no ground upon which its enforcement should be enjoined." 
Thus the plaintiff is compelled, in order to ascertain whether he is legally 
privileged to distribute the advertising matter without a license, to run the risk 
of subjecting himself to a successful criminal prosecution if his attorney's view 
of a doubtful question of constitutional law turns out to be incorrect. 

Joint Tenancy — Personal Property — Joint Bank Deposit Payable to 
Survivor. — Mrs. Rusk deposited money in a bank and received a certificate of 
deposit payable to herself or her daughter, "or the survivor." The bank 



